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Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.

At the Assembly Biosciences, Inc. (the “Company”) Annual Meeting of Stockholders held on May 25, 2022 (the “Annual Meeting”), the Company’s
stockholders approved Amendment No. 5 (the “Amendment”) to the Assembly Biosciences, Inc. Stock Incentive Plan (the “2018 Plan”) to increase the
number of shares reserved for issuance thereunder from 6,600,000 shares of common stock to 8,600,000 shares. A copy of the Amendment is attached as
Exhibit 10.1 and is incorporated herein by reference.

A summary of the material terms of the 2018 Plan, as amended by the Amendment, is set forth as a part of Proposal 4 in the Company’s definitive proxy
statement on Schedule 14A filed with the Securities and Exchange Commission on April 12, 2022 (the “Proxy Statement”) and is incorporated by reference
herein. That summary is qualified in its entirety by reference to the full text of the 2018 Plan incorporating the Amendment, set forth as Appendix B of the
Proxy Statement, which is also incorporated by reference herein.

Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

At the Annual Meeting, the Company’s stockholders approved a proposal to adopt the Sixth Amended and Restated Certificate of Incorporation, which
amends and restates the Company’s Fifth Amended and Restated Certificate of Incorporation to increase the authorized number of shares of common stock,
par value $0.001 per share, from 100,000,000 shares to 150,000,000 shares. The Sixth Amended and Restated Certificate of Incorporation was filed with
the Secretary of State of the State of Delaware on May 25, 2022. A copy of the Sixth Amended and Restated Certificate of Incorporation is attached hereto
as Exhibit 3.1 and is incorporated by reference herein.

Item 5.07 Submission of Matters to a Vote of Security Holders.

On May 25, 2022, the matters listed below were submitted to a vote of the Company’s stockholders at the Annual Meeting through the solicitation of
proxies. Detailed descriptions of each of the proposals are included in the Proxy Statement. The results of the stockholders’ votes are as follows:

1. William R. Ringo, Jr., Anthony E. Altig, Gina Consylman, Richard D. DiMarchi, Ph.D., Sir Michael Houghton, Ph.D., Lisa R. Johnson-Pratt, M.D.,
Susan Mahony, Ph.D. and John G. McHutchison, A.O., M.D. were each elected to serve on the Company’s Board of Directors  until the Company’s
2023 annual meeting of stockholders and until their successors are duly elected and qualified.

 
Director Nominee Votes For Votes Against Abstain Broker Non-Votes
William R. Ringo, Jr. 16,272,456 730,498 301,943 8,711,873
Anthony E. Altig 16,271,194 730,394 303,309 8,711,873
Gina Consylman 16,461,347 536,385 307,165 8,711,873
Richard D. DiMarchi, Ph.D. 16,467,724 535,630 301,543 8,711,873
Sir Michael Houghton, Ph.D. 16,559,866 443,463 301,568 8,711,873
Lisa R. Johnson-Pratt, M.D. 16,466,173 536,743 301,981 8,711,873
Susan Mahony, Ph.D. 16,491,969 511,319 301,609 8,711,873
John G. McHutchison, A.O., M.D. 16,523,026 516,445 265,426 8,711,873

2. The stockholders approved, on a non-binding advisory basis, the Company’s named executive officers’ compensation disclosed in the Proxy
Statement.

 
Votes For Votes Against Abstain Broker Non-Votes
13,062,278 4,152,970 89,649 8,711,873

 

3. The stockholders ratified the selection of Ernst & Young LLP as the Company’s independent registered public accounting firm for the fiscal year
ending December 31, 2021.

 
Votes For Votes Against Abstain Broker Non-Votes
25,379,797 291,273 345,700 0
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4. The stockholders approved an amendment to the 2018 Plan to increase the number of shares reserved for issuance thereunder by 2,000,000.
Votes For Votes Against Abstain Broker Non-Votes
15,368,256 1,901,972 34,669 8,711,873

 

5. The stockholders approved the amendment and restatement of the Company’s Fifth Amended and Restated Certificate of Incorporation to increase the
authorized number of shares of common stock from 100,000,000 shares to 150,000,000 shares.

Votes For Votes Against Abstain Broker Non-Votes
24,608,053 1,382,818 25,899 0

 

6. The stockholders approved a stock option exchange program for non-executive employees.
 

Votes For Votes Against Abstain Broker Non-Votes
15,974,727 1,264,069 66,101 8,711,873

Item 9.01 Financial Statements and Exhibits.

(d) Exhibits.
 

Exhibit
Number  Description

3.1  Sixth Amended and Restated Certificate of Incorporation, dated May 25, 2022.
10.1  Amendment No. 5 to Assembly Biosciences, Inc. 2018 Stock Incentive Plan.
104  Cover Page Interactive Data File (embedded within the Inline XBRL document).
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.
 
  Assembly Biosciences, Inc.
    
Date: May 27, 2022  By: /s/ Jason A. Okazaki
   Jason A. Okazaki
   Chief Operating Officer
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Exhibit 3.1
 

SIXTH AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
ASSEMBLY BIOSCIENCES, INC.

(Pursuant to Sections 242 and 245 of the General Corporation Law of the State of Delaware)

Assembly Biosciences, Inc., a corporation organized and existing under and by virtue of the provisions of the General Corporation Law of the
State of Delaware (the “DGCL”), certifies that:

A. The name of the corporation is “Assembly Biosciences, Inc.” (the “Corporation”).

B. The Corporation’s original Certificate of Incorporation was filed with the Secretary of State of the State of Delaware on October 7,
2005, under the name South Island Biosciences, Inc., an Amended and Restated Certificate of Incorporation was filed with the Secretary of
State of the State of Delaware on October 24, 2005, a Second Amended and Restated Certificate of Incorporation, which included a provision
to change the Corporation’s name to Ventrus Biosciences, Inc., was filed with the Secretary of State of the State of Delaware on April 5, 2007, a
Third Amended and Restated Certificate of Incorporation was filed with the Secretary of the State of Delaware on November 10, 2010 (the
“Third Amended and Restated Certificate of Incorporation”) and a Certificate of Amendment of the Third Amended and Restated Certificate of
Incorporation was filed with the Secretary of State of Delaware on July 10, 2014, which included a provision to change the Corporation’s name
to Assembly Biosciences, Inc., a Fourth Amended and Restated Certificate of Incorporation was filed with the Secretary of the State of
Delaware on May 31, 2018, a Fifth Amended and Restated Certificate of Incorporation was filed with the Secretary of State of the State of
Delaware on June 12, 2020 (the “Fifth Amended and Restated Certificate of Incorporation”).

C. This Sixth Amended and Restated Certificate of Incorporation (the “Certificate of Incorporation”) was duly adopted in accordance
with Sections 242 and 245 of the DGCL, and hereby amends and restates in its entirety the Fifth Amended and Restated Certificate of
Incorporation as follows.

 

The name of the corporation is “Assembly Biosciences, Inc.” (the “Corporation”).

 

The registered office of the Corporation in the State of Delaware is 251 Little Falls Drive, in the City of Wilmington, County of New Castle
19808. The name of the registered agent of the Corporation at such address is Corporation Service Company.

 

The nature of the business or purposes to be conducted or promoted is to engage in any lawful act or activity for which corporations may be
organized under the DGCL.

 

The total number of shares that the Corporation shall have authority to issue, is 155,000,000 (one hundred fifty-five million), consisting
of (i) 150,000,000 (one hundred fifty million) shares of common stock, $0.001 par value per share, and (ii) 5,000,000 (five million) shares of
preferred stock, $0.001 par value per share.

The board of directors is authorized to issue the preferred stock, subject to limitations prescribed by law and the provisions of this Certificate of
Incorporation, as shares of preferred stock in one or more series, and is authorized, by filing a certificate of designation pursuant to the applicable law of
the State of Delaware, to establish from time to time the number of shares to be included in each such series, and to fix the designation, powers, preferences
and rights of the shares of each such series and qualifications, limitations or restrictions thereof. The

 



 
authority of the board of directors with respect to each series shall include, but not be limited to, determination of the following:

(i) the number of shares constituting that series and the distinctive designation of that series;

(ii) the dividend rate, if any, on the shares of that series, whether dividends shall be cumulative, and, if so, from which date
or dates, and the relative rights of priority, if any, of payment of dividends on shares of that series;

(iii) whether that series shall have voting rights or powers, in addition to the voting rights and powers provided by law, and,
if so, the terms of such rights;

(iv) whether that series shall have conversion rights, and, if so, the terms and conditions of such conversion, including
provisions for adjustment of the conversion rate in such events as the board of directors shall determine;

(v) whether or not the shares of that series shall be redeemable, and, if so, the terms and conditions of such redemption,
including the dates or dates upon or after which they shall be redeemable, and the amount per share payable in case of redemption, which amount may vary
under different conditions and at different redemption dates;

(vi) whether that series shall have a sinking fund for the redemption or purchase of shares of that series, and, if so, the
terms and amounts of such sinking fund;

(vii) the rights of the shares of that series in the event of voluntary or involuntary liquidation, dissolution or winding up of
the Corporation, and the relative rights of priority, if any, of payment of shares of that series; and

(viii) any other rights, preferences and limitations of that series.

The board of directors, within the limits and restrictions stated in any resolution or resolutions of the board of directors originally fixing the
number of shares constituting any series, may increase or decrease (but not below the number of shares of such series then outstanding) the number of
shares of any series subsequent to the issue of shares of that series.

 

Subject to all the rights, powers and preferences of the preferred stock and except as otherwise required by law or provided in this Certificate of
Incorporation (including in any certificate of designations of any series of preferred stock):
 

(a) the holders of the common stock shall have the exclusive right to vote for the election of directors of the
Corporation and on all other matters requiring stockholder action, each outstanding share entitling the holder thereof to one vote on each matter properly
submitted to the stockholders of the Corporation for their vote;
 

(b) dividends may be declared and paid or set apart for payment upon the common stock out of any assets or
funds of the Corporation legally available for the payment of dividends, but only when and as declared by the board of directors or any authorized
committee thereof; and
 

(c) upon the voluntary or involuntary liquidation, dissolution or winding up of the Corporation, the net assets
of the Corporation shall be distributed pro rata to the holders of the common stock.

 



 
 

Any action required or permitted to be taken by the stockholders of the Corporation must be effected at a duly called annual or special meeting
of the stockholders of the Corporation and may not be effected by any consent in writing by such stockholders.

 

Except as otherwise required by statute and subject to the rights, if any, of the holders of any series of preferred stock, special meetings of the
stockholders of the Corporation may be called, at any time for any purpose or purposes as is proper for stockholder action under the DGCL by (1) the board
of directors acting pursuant to a resolution duly adopted by a majority of the board of directors then in office, (2) the Chairperson of the board of directors,
(3) the Chief Executive Officer, or (4) the Chief Executive Officer or secretary of the Corporation upon the written request of stockholder(s) owning (as
defined below) at least 25% (in the aggregate) of the then voting power of all shares of the Corporation entitled to vote on the matters to be brought before
the proposed special meeting, in each case subject to any procedures, terms and conditions as may be further set forth in the bylaws of the Corporation from
time to time. Only those matters set forth in the notice of the special meeting or brought by or at the direction of the board of directors may be considered
or acted upon at a special meeting of stockholders. In the case of a special meeting of stockholders called pursuant to the foregoing clause (4), the
requesting holder(s) must (i) continue to own (for the holding period set forth in the bylaws of the Corporation as in effect from time to time) shares
representing at least 25% (in the aggregate) of the then voting power of all shares of the Corporation entitled to vote on the matters to be brought before the
proposed special meeting, (ii) provide information in writing regarding such stockholder(s), their stock ownership and the matters that they request to bring
before the proposed special meeting and (iii) comply with procedures and other terms and conditions relating to special meetings as set forth in the bylaws
of the Corporation from time to time. For purposes of this Article VII, a holder shall be deemed to “own” only those shares for which it possesses both (x)
full voting and investment rights pertaining to such shares, and (y) a full economic interest in (including the opportunity for profit from and the risk of loss
on) such shares, which term may be further defined in the bylaws of the Corporation from time to time.

 

8.1 General.  The business and affairs of the Corporation shall be managed by or under the direction of the board of directors except as
otherwise provided herein or required by law.

8.2 Election of directors.  Unless and except that the bylaws of the Corporation shall so require, the election of directors need not be
by written ballot.

8.3 Vacancies.  Any director may resign at any time upon notice given in writing or electronic transmission to the Corporation. When
one or more directors so resigns and the resignation is effective at a future date, a majority of the directors then in office, including those who have so
resigned, shall have power to fill such vacancy or vacancies, the vote thereon to take effect when such resignation or resignations shall become effective,
and each director so chosen shall hold office as provided in this paragraph in the filling of other vacancies.

Vacancies and newly created directorships resulting from any increase in the authorized number of directors elected by all of the stockholders
having the right to vote as a single class may be filled by a majority of the directors then in office, although less than a quorum, or by a sole remaining
director.

Whenever the holders of any class or classes of stock or series thereof are entitled to elect one or more directors by the provisions of this
Certificate of Incorporation, vacancies and newly created directorships of such class or classes or series may be filled by a majority of the directors elected
by such class or classes or series thereof then in office, or by a sole remaining director so elected.

Any director appointed in accordance with this Section 8.3 shall hold office for the remainder of the full term of the director in which the new
directorship was created or the vacancy occurred and until such director’s successor shall have been duly elected and qualified or until his or her earlier
resignation, death or removal.

 

 



 
 

 

To the fullest extent permitted by the DGCL as the same exists or as may hereafter be amended, no present or former director of the
Corporation shall be personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director except for
liability (a) for any breach of the director’s duty of loyalty to the Corporation or its stockholders, (b) for acts or omissions not in good faith or which
involve intentional misconduct or a knowing violation of law, (c) unlawful payments of dividends or unlawful stock repurchases or redemptions under
Section 174 of the DGCL or (d) for any transaction from which the director derived an improper personal benefit.  If the DGCL is amended after the
effective date of this Certificate of Incorporation to authorize corporate action further eliminating or limiting the personal liability of directors, then the
liability of a director of the Corporation shall be eliminated or limited to the fullest extent permitted by the DGCL, as so amended. Neither any amendment
nor repeal of this Article, nor the adoption of any provision of this Certificate of Incorporation inconsistent with this Article, shall eliminate or reduce the
effect of this Article in respect of any matter occurring, or any cause of action, suit or claim that, but for this Article, would accrue or arise, prior to such
amendment, repeal or adoption of an inconsistent provision.

 
 

The Corporation shall have the power to indemnify any person who was or is a party or is threatened to be made a party to, or testifies in, any
threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative in nature, by reason of the fact such
person is or was a director, officer or employee or agent of the Corporation, or is or was serving at the request of the Corporation as a director, officer,
employee or agent of another corporation, partnership, joint venture, employee benefit plan, trust or other enterprise against expenses (including attorney’s
fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by such person in connection with such action, suit or proceeding
to the full extent permitted by law, and the Corporation may adopt bylaws or enter into agreements with any such person for the purpose of providing for
such indemnification.
 
 

 

The Corporation reserves the right at any time, and from time to time, to amend, alter, change or repeal any provision contained in this
Certificate of Incorporation, and other provisions authorized by the laws of the State of Delaware at the time in force may be added or inserted, in the
manner now or hereafter prescribed by law; and all rights, preferences, powers and privileges of whatsoever nature conferred upon stockholders, directors
or any other persons whomsoever by and pursuant to this Certificate of Incorporation in its present form or as hereafter amended are granted subject to the
rights reserved in this article.

 
 

In furtherance and not in limitation of the powers conferred by the laws of the State of Delaware, the board of directors of the Corporation is
expressly authorized to make, alter and repeal the bylaws of the Corporation.
 

 



 
 

IN WITNESS WHEREOF, the undersigned has signed this Sixth Amended and Restated Certificate of Incorporation this 25th day of May
2022.
 

By:  /s/ John G. McHutchison, A.O., M.D.
  John G. McHutchison, A.O., M.D.
  Chief Executive Officer and President

 

 



Exhibit 10.1
 

AMENDMENT NO. 5

TO

ASSEMBLY BIOSCIENCES, INC.
2018 STOCK INCENTIVE PLAN

Assembly Biosciences, Inc., a Delaware corporation (the “Company”) adopted the 2018 Stock Incentive Plan on May 30, 2018, which was amended by
Amendment No. 1 to Assembly Biosciences, Inc. 2018 Stock Incentive Plan effective as of May 17, 2019, by Omnibus Amendment to Assembly
Biosciences, Inc. Stock Plans effective as of March 11, 2020, by Amendment No. 3 effective as of June 11, 2020 and by Amendment No. 4 effective as of
May 20, 2021 (as amended from time to time, the “Plan”).

Prior to this Amendment No. 5 to the Plan, the number of shares of Common Stock, par value $0.001 per share, reserved under the Plan was 6,600,000.

The Board of Directors of the Company (the “Board”) may, with stockholder approval, amend the Plan to increase the number of authorized shares
reserved for issuance under the Plan.

The Board has determined that it is advantageous to the Company and necessary to attract and retain the best available personnel to amend the Plan to
increase the number of shares reserved for issuance under the Plan.

Now, therefore, the Plan is hereby amended as follows:

1.   Section 3(a) of the Plan shall be amended and restated in its entirety as follows:

“(a) Subject to the provisions of Sections 3(b) and 12 below, the maximum aggregate number of Shares which may be issued pursuant
to all Awards (including Incentive Stock Options) is Eight Million Six Hundred Thousand (8,600,000) Shares. The Shares granted under the
Plan may be authorized, but unissued, or reacquired Common Stock.”

Except as expressly set forth in this Amendment No. 5, all other terms and conditions set forth in the Plan shall remain in full force and effect. Each
capitalized term used and not defined herein shall have the meaning set forth in the Plan.

Subject to approval of the stockholders, this Amendment No. 5 has been adopted by the Board of Directors of the Company as of March 10, 2022.

This Amendment No. 5 will be submitted to the stockholders of the Company for approval at the annual stockholders meeting to be held on May 25, 2022
and will become effective upon receipt of approval by the stockholders.

March 10, 2022: Subject to Stockholder Approval, adopted by Board of Directors

May 25, 2022: Approved by Stockholders

 


